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Overview

. Relevant IPRs for contemporary media
Il.  The international legal regime
= Basic principles of international IP law
= The relevant international agreements
lll. Current discussions on the international fora

V. Challenges and opportunities for IP protection
in the context of contemporary media
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l. IPRs recognized by International Law
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Copyright
= Subject matter:
= artistic
= literary

- scientific
= photographic/motion picture works
= computer programs
« protection period
= 70/50 years after death of the author
= conditions:
- creation done by human beings
- individual character
= no formalities
= Protection does NOT apply to the contents
of awork

=

Copyright: Rights conferred

= The author shall have the exclusive right to decide whether, when

and how his work is to be used.
= The author shall have the right, in particular:

- to manufacture copies of the work, such as printed matter,

phonograms, videograms or data carriers;
to offer for sale, sell or otherwise distribute copies of the work;
to deliver or perform the work either directly or through any kind
of medium or to make it perceivable in a place other than where it
is presented;
to broadcast the work by radio, television or similar means,
including either electromagnetic waves or cable or other means of
conduction;
to rent the work
- etc.
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Neighboring rights

Rights of:
= Performers (Musicians, Actors) in their
performances

= Producers of Phonograms/Videograms in their
recordings (CD, DVD etc.)

= Broadcasting Organizations in their broadcasts
Term of protection:
50 years after Performance/Publication or broadcast
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Names to identify goods and/or services
Protection period
- 10 years, indefinitely renewable
Conditions
= not public domain/misleading/ morality
(absolute grounds for exclusion)
= no identity/similarity with existing TM
(relative grounds for exclusion)
Rights conferred: Right to prevent others from
using identical or similar signs for similar or
identical goods or services
Formalities
= examination
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Geographical Indications

= Name of a region, locality, etc.,

« used to identify a product or a service as originating
from that region or locality
= Condition:

- Where a given quality, reputation or other
characteristics of the good is essentially due to
the geographical origin

= Term of protection: Indefinite
= Formal and/or informal protection

© IGE
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Patents

= Technical solution of a technical problem
= Conditions
= new (absolute)
- industrial application
= a part of technique (inventive step)
= Rights conferred: Prevent others from
making, using, offering for sale, selling,
importing
= Protection period
= up to 20 years
= Formalities
= examination
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= Aesthetic design of products or of elements of
products (NOT: designs dictated essentially by
technical of functional considerations)
= Conditions:
- New (within Switzerland)
- original/characteristics (clearly distinctive from
existing designs)
= Protection period
5 x 5 years
= Rights conferred: Prevent others from selling,
making, importing, exporting articles bearing or
embodying a design
= simple formalities
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INTERNATiONAL CLASSIFICATION FOR
INDUSTRIAL DESIGNS
Locarno Agreement

» Class 14 - Recording, communication or information retrieval
equipment

14-01 EQUIPMENT FOR THE RECORDING OR REPRODUCTION OF SOUNDS OR PICTURES

1402 | DATA PROCESSING EQUIPMENT AS WELL AS PERIPHERAL APPARATUS AND DEVICES

1403 EQUIPMENT, WIRELESS REMOTE CONTROLS AND RADIO AMPLIFIERS

1404 | SCREEN DISPLAYS AND ICONS

= Class 16 - Photographic, cinematographic and optical
apparatus
PHOTOGRAPHIC CAMERAS AND FILM CAMERAS

1602 | PROJECTORS AND VIEWERS
1603 | PHOTOCOPYING APPARATUS AND ENLARGERS
1604 | DEVELOPING APPARATUS AND EQUIPMENT

1606 | OPTICAL ARTICLES
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Undisclosed
Information (Trade Secrets)

= Any information relevant for trade (positive or
negative)
= Conditions:
= Must be secret (not generally known nor
readily accessible to persons within the
circles that normally deal with the kind of
information in question)
= Must have a commercial value because it is

secret /
= Must be subject to reasonable steps taken

by its owner in order to keep it secret
= No formalities, indefinite in time
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lll. The international legal regime

= Long tradition of protection
= Venice first patent (16th century)
= Paris Convention (1883)
= Berne Convention (1886)
= Network of bilateral and multilateral treaties
= Fora at the multilateral (world) level:
= WIPO, WTO (TRIPS), UPOV, etc.
= Fora at the regional level
= EPO, Eurasian Patent Office, OAPI, ARIPO, etc.
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Basic Principles of the international IP
regime

= National Treatment

= Most-favored nation Treatment
= Territoriality

= Right of Priority

= Exhaustion
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National Treatment

= Treatment of nationals of foreign countries no less favorable
than own nationals

/\Difference to GATT/GATS: nationals not products/services

= Long standing principle of international IP Treaties (Paris
Convention 1883)

= Important as IP protection is part of national law
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Most-favored Nation Treatment

= Same treatment of nationals of foreign countries
/\Difference to GATT/GATS: nationals not products/services

« Achievement of the TRIPS Agreement

= Minor relevance than National Treatment
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Principle of territoriality

= protection rights
only
in the country where you
claim it

= information is published
worldwide >
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Right of Priority

other applications facts that destroy

\ novelty

first application .\ priority application

term of priority: 6/12 months

The right of priority allows an applicant for registration of an IPR to
obtain priority of his application in any State Party of the Paris
Convention against other applicants as well as against facts that
destroy novelty.
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Principle of Exhaustion of rights

Principle of free Need for intellect_ual
movement of goods ﬁ property protection

Exhaustion of intellectual property rights

An IPR is ,exhausted’ by the ,first sale’ (US doctrine) or ,placing on the
market’ of the good or the service by the right holder or with his
consent - The purchaser of the good or service is entitled to use and
dispose of it without further restriction
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The International Treaties on IPR

= WTO TRIPS Agreement

= 23 Treaties administered by WIPO (see:
http://www.wipo.int/treaties/en/)
= IP Protection (harmonization)

= Global right obtention (coordination of national
registration)

- Classification
= UNESCO Universal Copyright Convention

=

Most relevant WIPO Treaties in the context of
Media

= Berne Convention

= WIPO Copyright Treaty

= WIPO Performances and Phonograms Treaty

= Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations (Rome
Convention)

= Brussels Convention Relating to the Distribution of
Programme-Carrying Signals Transmitted by Satellite

= Convention for the Protection of Producers of
Phonograms Against Unauthorized Duplication of Their
Phonograms (Phonogram Convention)
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Linkages between the Treaties
Universal Copyright Treat

WIPO Copyright Treaty
IPO Perf./Phonogr. Treaty )

TRIPS Agreement N

Berne Conventign,w’”

Phonograms Conv. ~ Brussels
Convention
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lll. Current discussions on the international
fora

= WTO TRIPS Council
= WIPO Special Committee on Copyright (SCP)
= other fora
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WIPO Special Committee on Copyright (SCP)

= Protection of Broadcasting Organizations
= Protection of audiovisual Performances
= Limitations and exceptions
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Protection of Broadcasting Organizations

= Objective: Establishment of a new updated, modernized
and balanced standard for the international protection of
broadcasting and cablecasting organizations
= State of play:
= Calling of Diplomatic Conference failed in 2007
= Willingness to continue work on a signal-based approach,
according to the mandate of the 2007 General Assembly.
. Secretariat to organize seminars upon the request of
Member States on the objectives, specific scope and object
of protection of a possible draft treaty.

0O
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Protection of audiovisual Performances

= Objective: Extend copyright harmonization of
WPPT to audiovisual performances.
= Diplomatic Conference failed
= SCP decided in May 2009:
. Issue remains on Agenda
- Secretariat to prepare a background document on
the main questions and positions.
- Secretariat to organize informal, open-ended
consultations among all members of the Committee
on possible solutions to the current deadlock.

0O
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Limitations and Exceptions

= Limitations and Exceptions = cases in which protected
works may be used without the authorization of the
rightholder and with or without payment of compensation.
= Objective: Recalibrated balance between various
stakeholders’ interests needs. Debate focused mainly on
three groups of beneficiaries or activities in relation to
exceptions and limitations:
. Educational activities;
- Libraries and archives and
. disabled persons, particularly visually impaired persons.

= Phase of studies and exchange of national experiences
= http://www.wipo.int/copyright/en/limitations/index.html
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Other fora

= WIPO Development Agenda
= Established in October 2007 by WIPO General
Assembly. 45 recommendations to enhance the
development dimension of the Organization’s
activities. Establishment of a Committee on
Development and Intellectual Property (CDIP).
= Anti-Counterfeiting Trade Agreement (ACTA)
= Plurilateral approach
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IV. Challenges and opportunities for
copyright protection in the context of
contemporary media

The Situation:

= Improved possibilities for creation of work, using
pre-existing works

= Highly improved quality of private copying

= Highly improved possibilities of legal and illegal
distribution of copyrighted material

= Facilitation of distortion of works
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The answer of International Copyright:
Technical Protection

= A new aspect of IP: Legal protection of
technological measures
= WCT requires national laws to foresee
effective legal remedies against:
= the circumvention of technological measures
used to protect the rights granted by the WCT
(e.g. DRM devices);
= the removal or alteration of electronic rights
management information.
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Discussion

= Case of Digital Rights Management: Are more sophisticated
protection technologies the solution of the problem of copyright
infringement?

= What is the impact of prevention of copying by technological means
on copyright?

copyrighted works be taken into account when shaping their legal
protection?

= Which effect do you think is stronger: The facilitation of distribution
and by this access to larger markets or the facilitation of copying?

= Are there options to protect creative works other than by copyright?
What would be the pro’s and con’s?

= Should the enormous facilitation of distribution of most categories of
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Further information:

= www.ige.ch
= Www.wipo.int
= www.wto.org
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