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4.1. INTRODUCTION

Non-discrimination is a key concept in WTO law and policy. As already
noted in Chapter 1, there are two main principles of non-discrimination in
WTO law: the most-favoured-nation (MFN) treatment obligation and the
national treatment obligation. In simple terms, the MFN treatment
obligation prohibits a country from discriminating between countries; the
national treatment obligation prohibits a country from discriminating
against other countries. This Chapter examines these two principles of
non-discrimination as they apply to trade in goods and trade in services.

Discrimination between, as well as against, other countries was an
important characteristic of the protectionist trade policies pursued by
many countries during the economic crisis of the 1930s. Historians now
regard these discriminatory policies as an important contributing cause of
the economic and political crises that resulted in the Second World War.
Discrimination in trade matters breeds resentment among the countries,
manufacturers, traders and workers discriminated against. Such
resentment poisons international relations and may lead to economic and
political confrontation and conflict. In addition, discrimination makes
scant economic sense, generally speaking, since it distorts the market in
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favour of products and services that are more expensive and/or of a lesser
quality. Eventually, it is the citizens of the discriminating country that
end up ‘paying the bill’ for the discriminatory trade policies pursued.

The importance of eliminating discrimination in the context of the WTO
is highlighted in the Preamble of the WTO Agreement where the
‘elimination of discriminatory treatment in international trade relations’ is
identified as one of two main means by which the objectives of the WTO
may be attained.

The key provisions of the GATT 1994 dealing with non-discrimination in
trade in goods are:

e Article I, on the MFN treatment obligation; and,

e Article III, on the national treatment obligation.

The key provisions on non-discrimination in the GATS are:
e Article II, on the MFN treatment obligation; and,
e Article XVII, on the national treatment obligation.

The MFN and national treatment obligations of the GATT 1994 and the
GATS prohibit discrimination on the basis of ‘nationality’ or the
‘national origin or destination’ of a product, service or service supplier. It
should be noted, however, that in a few situations, WTO law also
prohibits discrimination based on criteria other than ‘nationality’ or
‘national origin or destination’.

This Chapter addresses:
e the MFN treatment obligations under the GATT 1994 and the
GATS; and,
e the national treatment obligations under the GATT 1994 and the
GATS.

With respect to each of these fundamental non-discrimination obligations,
this Chapter first examines the nature and then the constituent elements of
these obligations.

4.2. MOST-FAVOURED-NATION TREATMENT UNDER THE GATT 1994

Article 1 of the GATT 1994, entitled General Most-Favoured-Nation
Treatment, states in paragraph 1:

With respect to customs duties and charges of any kind imposed on or in
connection with importation or exportation or imposed on the international
transfer of payments for imports or exports, and with respect to the method of
levying such duties and charges, and with respect to all rules and formalities in
connection with importation and exportation, and with respect to all matters
referred to in paragraphs 2 and 4 of Article III, any advantage, favour, privilege
or immunity granted by any [Member] to any product originating in or destined
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for any other country shall be accorded immediately and unconditionally to the
like product originating in or destined for the territories of all other [Members]."

4.2.1. Nature of the MFN Treatment Obligation of Article 1:1 of the
GATT 1994

As the Appellate Body stated in EC — Tariff Preferences, it is well settled
that the MFN treatment obligation set out in Article I:1 is a ‘cornerstone
of the GATT’ and ‘one of the pillars of the WTO trading system’.> In US
— Section 211 Appropriations Act, the Appellate Body ruled:

For more than fifty years, the obligation to provide most-favoured-nation
treatment in Article I of the GATT 1994 has been both central and essential to
assuring the success of a global rules-based system for trade in goods.’

Article TI:1 of the GATT 1994 prohibits discrimination between like
products originating in, or destined for, different countries.* The principal
purpose of the MFN treatment obligation is to ensure equality of
opportunity to import from, or to export to, all WTO Members. In EC —
Bananas Ill, the Appellate Body stated, with respect to WTO non-
discrimination obligations (such as the obligation set out in Article I:1):

... The essence of the non-discrimination obligations is that like products should
be treated equally, irrespective of their origin. As no participant disputes that all
bananas are like products, the non-discrimination provisions apply to all imports
of bananas, irrespective of whether and how a Member categorizes or subdivides
these imports for administrative or other reasons.’

Article I:1 covers not only “in law’, or de jure, discrimination but also ‘in
fact’, or de facto, discrimination.’ In Canada — Autos, the Appellate Body
rejected, as the Panel had done, Canada’s argument that Article I:1 does
not apply to measures which appear, on their face, to be ‘origin-neutral’.”
Also measures which appear, on their face, to be ‘origin-neutral’ can give
certain countries more opportunity to trade than others and can, therefore,
be in violation of the non-discrimination obligation of Article I:1. The

' Atticle I:2 to 4 of the GATT 1994 deals with so-called colonial preferences and allow the
continuation of such preferences albeit within certain limits. While important and
controversial when the GATT 1947 was negotiated, these colonial preferences are now of
very little significance anymore and will not be discussed.

See Appellate Body Report, EC — Tariff Preferences, para. 101.

Appellate Body Report, US — Section 211 Appropriations Act, para. 297. See also Appellate
Body Report, Canada - Autos, para. 69, and Appellate Body Report, EC — Tariff
Preferences, para. 101.

See Appellate Body Report, Canada — Autos, para. 84.

Appellate Body Report, EC — Bananas Ill, para. 190. Note that the Appellate Body also
referred to the non-discrimination obligations set out in Articles X:3(a) and XIII of GATT
1994 and Article 1.3 of the Licensing Agreement.

A measure may be said to discriminate in law or de jure in a case in which it is clear from
reading the text of the law, regulation or policy that it discriminates. If the measure does not
appear on the face of the law, regulation or policy to discriminate, it may still be determined
to discriminate de facto if, on reviewing all the facts relating to the application of the
measure, it becomes obvious that it discriminates in practice or in fact.

See Appellate Body Report, Canada — Autos, para. 78.
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measure at issue in Canada — Autos was an import duty exemption
accorded by Canada to imports of motor vehicles by certain
manufacturers. Formally speaking there were no restrictions on the origin
of the motor vehicles that were eligible for this exemption. In practice,
however, the manufacturers imported only their own make of motor
vehicle and those of related companies. As a result, only motor vehicles
originating in a small number of countries benefited de facto from the
exemption. Previously, the GATT Panel in EEC — Imports of Beef found
that EC regulations making the suspension of an import levy conditional
on the production of a certificate of authenticity were inconsistent with
the MFN-obligation of Article I:1 after it was established that the only
certifying agency authorised to produce a certificate of authenticity was
an agency in the United States.®

4.2.2. Consistency with Article I:1 of the GATT 1994

Article I:1 of the GATT 1994 sets out a three-tier test of consistency.
There are three questions which must be answered to determine whether
there is a violation of the MFN treatment obligation of Article I:1,
namely:
e whether the measure at issue confers a trade ‘advantage’ of the
kind covered by Article I:1;
e whether the products concerned are ‘like’ products; and,
e whether the advantage at issue is granted ‘immediately and
unconditionally’ to all like products concerned.

4.2.2.1. ‘Any advantage with respectto ...’

The MFN treatment obligation concerns ‘any advantage, favour, privilege
or immunity’ granted by any Member to any product originating in, or
destined for, any other country with respect to: (1) customs duties; (2)
charges of any kind imposed on importation or exportation (e.g., import
surcharges or consular taxes); (3) charges of any kind imposed in
connection with importation or exportation (e.g., customs fees or quality
inspection fees); (4) charges imposed on the international transfer of
payments for imports or exports; (5) the method of levying such duties
and charges, such as the method of assessing the base value on which the
duty or charge is levied; (6) all rules and formalities in connection with
importation and exportation; (7) internal taxes or other internal charges;
and (8) laws, regulations and requirements affecting internal sale,
offering for sale, purchase, transportation, distribution or use of any
product.

In brief, the MFN treatment obligation concerns any advantage granted
by any Member with respect to:

8 GATT Panel Report, EEC — Imports of Beef, paras. 4.2 and 4.3.

372



THE LAW AND POLICY OF THE WORLD TRADE ORGANIZATION

e customs duties, other charges on imports and exports and other
customs matters;
e internal taxes; and
e internal regulation affecting the sale, distribution and use of
products.
Note that the MFN treatment obligation not only concerns advantages
granted to other WTO Members, but advantages granted to all other
countries (including non-WTO Members). If a Member grants an
advantage to a non-Member, Article I:1 obliges the Member to grant that
advantage also to all WTO Members.

Generally, there has been little debate about the kind of measures covered
by Article I:1. Both panels and the Appellate Body have recognised that
Atrticle I:1 clearly casts a very wide net.” In US — MFN Footwear, also
referred to as US — Non-Rubber Footwear, the Panel found:

... the rules and formalities applicable to countervailing duties, including those
applicable to the revocation of countervailing duty orders, are rules and
formalities imposed in connection with importation, within the meaning of
Article I:1."

In Canada — Autos, the Appellate Body usefully clarified the scope of
Article I:1 by ruling:

. Article I:1 requires that “any advantage, favour, privilege or immunity
granted by any Member to any product originating in or destined for any other
country shall be accorded immediately and unconditionally to the like product
originating in or destined for the territories of all other Members.” [Emphasis
added] The words of Article I:1 refer not to some advantages granted “with
respect to” the subjects that fall within the defined scope of the Article, but to
“any advantage”; not to some products, but to “any product”; and not to like
products from some other Members, but to like products originating in or
destined for “all other” Members."'

In other words, the MFN treatment obligation requires that any advantage
granted by a Member to any product from or for another country be
granted to all like products from or for all other Members.

4.2.2.2. ‘Like products’

Article I:1 concerns any product originating in or destined for any other
country and requires that an advantage granted to such product shall be
accorded to the ‘like product’ originating in or destined for the territories
of all other Members. It is only between ‘like products’ that the MFN

Already in August 1948, the CONTRACTING PARTIES adopted a ruling by the Chairman that
consular taxes would be covered by the phrase ‘charges of any kind’ in Article I:1 of the
GATT 1947. See BISD 1I/12.

' GATT Panel Report, US — MFN Footwear, para. 6.8.

' Appellate Body Report, Canada — Autos, para. 79.
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treatment obligation applies and that discrimination is prohibited.
Products that are not ‘like’ may be treated differently.

The concept of ‘like products’ is used not only in Article I:1 but also in
Article II:2(a), III:2, 1II:4 VI:1(a), IX:1, XI:2(c), XIII:1, XVI:4 and
XIX:1 of the GATT 1994. Nevertheless, the concept of ‘like products’ is
not defined in the GATT 1994. As the Appellate Body considered in EC
— Asbestos in its examination of the concept of ‘like products’ under
Article III:4, the dictionary meaning of ‘like’ suggests that ‘like products’
are products that share a number of identical or similar characteristics.
The reference to ‘similar’ as a synonym of ‘like’ also echoes the language
of the French version of Article III:4, ‘produits similaire’, and the
Spanish version, ‘productos similares’.'* However, as the Appellate Body
noted in Canada - Aircraft, ‘dictionary meanings leave many
interpretative questions open’.” With regard to the concept of ‘like
products’, there are three questions of interpretation that need to be
resolved:
e first, which characteristics or qualities are important in assessing
the ‘likeness’;
e second, to what degree or extent must products share qualities or
characteristics in order to be ‘like products’; and,
e third, from whose perspective should ‘likeness’ be judged."*

It is generally accepted that the concept of ‘like products’ has different
meanings in the different contexts in which it is used. In Japan —
Alcoholic Beverages Il, the Appellate Body illustrated the possible
differences in the scope of the concept of ‘like products’ between
different provisions of the WTO Agreement by evoking the image of an
accordion:

The accordion of “likeness” stretches and squeezes in different places as
different provisions of the WTO Agreement are applied. The width of the
accordion in any one of those places must be determined by the particular
provision in which the term ‘like’ is encountered as well as by the context and
the circumstances that prevail in any given case to which that provision may

apply. 15

The meaning of the phrase ‘like products’ in Article I:1 was addressed in
a number of GATT working party and panel reports. '® In Spain —

12 See Appellate Body Report, EC — Asbestos, para. 91. Note that the French and Spanish
versions of the GATT 1994 are equally authentic.

Appellate Body Report, Canada — Aircraft, para. 153. See also Appellate Body Report, EC —
Asbestos, para. 92.

See Appellate Body Report, EC — Asbestos, para. 92.

Appellate Body Report, Japan — Alcoholic Beverages I1, 114.

See, e.g., Working Party Report, Australian Subsidy on Ammonium Sulphate, para. 8, and
GATT Panel Report, EEC — Animal Feed Proteins, para. 4.2. In the latter case, the Panel
decided on the basis of ‘such factors as the number of products and tariff items carrying
different duty rates and tariff bindings, the varying protein contents and the different
vegetable, animal and synthetic origin of the protein products’ that the various protein
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Unroasted Coffee, the Panel had to decide whether various types of
unroasted coffee (‘Colombian mild’, ‘other mild’, ‘unwashed Arabica’,
‘Robusta’ and ‘other’) were ‘like products’ within the meaning of Article
I:1. Spain did not apply customs duties on ‘Colombia mild’ and ‘other
mild’, while it imposed a 7 per cent customs duty on the other three types
of unroasted coffee. Brazil, which exported mainly ‘unwashed Arabica’,
claimed that the Spanish tariff regime was inconsistent with Article I:1.
In examining whether the various types of unroasted coffee were ‘like
products’ to which the MFN treatment obligation applied, the Panel
considered:

e the characteristics of the products;

e their end-use; and,

e tariff regimes of other Members.

The Panel stated as follows:

The Panel examined all arguments that had been advanced during the
proceedings for the justification of a different tariff treatment for various groups
and types of unroasted coffee. It noted that these arguments mainly related to
organoleptic differences resulting from geographical factors, cultivation
methods, the processing of the bean, and the genetic factor. The Panel did not
consider that such differences were sufficient reason to allow for a different tariff
treatment. It pointed out that it was not unusual in the case of agricultural
products that the taste and aroma of the end-product would differ because of one
or several of the above-mentioned factors.

The Panel furthermore found relevant to its examination of the matter that
unroasted coffee was mainly, if not exclusively, sold in the form of blends,
combining various types of coffee, and that coffee in its end-use, was universally
regarded as a well-defined and single product intended for drinking.

The Panel noted that no other contracting party applied its tariff régime in
respect of unroasted, non-decaffeinated coffee in such a way that different types
of coffee were subject to different tariff rates.

In the light of the foregoing, the Panel concluded that unroasted, non-
decaffeinated coffee beans listed in the Spanish Customs Tariff ... should be
considered as “like products” within the meaning of Article I:1."

In addition to the characteristics of the products, their end-use and tariff
regimes of other Members - the criteria used by the GATT Panel in Spain
— Unroasted Coffee - a WTO panel examining whether products are ‘like’
within the meaning of Article I:1 would now definitely also consider

products at issue could not be considered as ‘like products’ within the meaning of Articles I
and III of the GATT 1947.
7" GATT Panel Report, Spain — Unroasted Coffee, para. 4.6 — 4.9.
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consumers’ tastes and habits, a criterion or factor not yet referred to in
Spain — Unroasted Coffee.'®

It is much debated whether under current WTO law, the process or
production method (the ‘PPM’) by which a product is produced, is
relevant in determining whether products are ‘like’ if the process or
production method does not affect the physical characteristics of the
products. The prevailing view is that the PPM is not relevant.”
Consequently, products produced in an environmentally-unfriendly
manner cannot be treated differently than products produced in an
environmentally-friendly manner on the sole basis of the difference in
process or production methods.”

4.2.2.3. Advantage granted ‘immediately and unconditionally’

Article I:1 requires that any advantage granted by a WTO Member to
imports from any country must be granted ‘immediately and
unconditionally’ to imports from all other WTO Members.”' Once a
WTO Member has granted an advantage to imports from a country, it
cannot make the granting of that advantage to imports of other WTO
Members conditional upon those other WTO Members ‘giving something
in return’ or ‘paying’ for the advantage.

In a legal opinion of 1973 in the context of the accession of Hungary to
the GATT, the GATT Secretariat noted:

... the prerequisite of having a co-operation contract in order to benefit from
certain tariff treatment appeared to imply conditional most-favoured-nation
treatment and would, therefore, not appear to be compatible with the General
Agreement.*

In Canada — Autos, the Appellate Body also discussed the concepts of
‘immediately and unconditionally’ and found:

The measure maintained by Canada accords the import duty exemption to certain
motor vehicles entering Canada from certain countries. These privileged motor
vehicles are imported by a limited number of designated manufacturers who are
required to meet certain performance conditions. In practice, this measure does
not accord the same import duty exemption immediately and unconditionally to
like motor vehicles of all other Members, as required under Article I:1 of the

With respect to the criteria that can be taken used in determining ‘likeness’ within the
meaning of Article I:1, see the discussion on the criteria used to determine whether products
are ‘like’ within the meaning of Article II1:2, first sentence and Article I11:4.

Note, however, the discussion of the concept of ‘likeness’ in Article I1I:4 in the context of
the EC — Asbestos dispute.

2 See GATT Panel Report, US — Tuna (Mexico), para. 5.15.

Note that Article I:1 also requires that any advantage granted by a WTO Member to exports
to any country must be accorded ‘immediately and unconditionally’ to exports to all other
WTO Members. This has, however, seldom been a problem.

Working Party Report on the ‘Accession of Hungary’, L/3889, adopted on 30 July 1973,
BISD 20S/34, para. 12.
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GATT 1994. The advantage of the import duty exemption is accorded to some
motor vehicles originating in certain countries without being accorded to like
motor vehicles from all other Members. Accordingly, we find that this measure
is not consistent with Canada’s obligations under Article I:1 of the
GATT 1994.%

The granting of an advantage within the meaning of Article I:1 may not
be conditional on whether a Member has certain characteristics, has
certain legislation or undertakes certain action. In the Belgium — Family
Allowances case, a dispute of 1952, concerning a Belgian law providing
for an exemption from a levy on products purchased from countries
which had a system of family allowances similar to that of Belgium, the
Panel held that the Belgian law at issue:

. introduced a discrimination between countries having a given system of
family allowances and those which had a different system or no system at all,
and made the granting of the exemption dependent on certain conditions.**

The Panel concluded that the advantage — the exemption from a levy —
was not granted ‘unconditionally’ and that the Belgian law was,
therefore, inconsistent with the MFN treatment obligation of Article I:1.

4.3. MOST-FAVOURED-NATION TREATMENT UNDER THE GATS

As mentioned above, the MFN treatment obligation is also one of the
basic provisions of the GATS. This section examines:
e the nature of the MFN treatment obligation provided for in
Article II:1 of the GATS;
o the test of consistency with Article II:1; and,
the exemptions from the MFN treatment obligation of Article I1:1
of the GATS.

4.3.1. Nature of the MFN Treatment Obligation of Article 11:1 of the
GATS

Article 1I:1 of the GATS prohibits discrimination between like services
and service suppliers from different countries. Accordingly:

With respect to any measure covered by this Agreement, each Member shall
accord immediately and unconditionally to services and service suppliers of any
other Member treatment no less favourable than that it accords to like services
and service suppliers of any other country.”

As is the case with the MFN treatment obligation under the GATT 1994,
the principal purpose of the MFN treatment obligation of Article II:1 of

2 Appellate Body Report, Canada — Autos, para. 85.

GATT Panel Report, Belgium - Family Allowances, para. 3.
% Article II:1 of the GATS.

24
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the GATS is to ensure equality of opportunity, in casu, for services and
service suppliers from all WTO Members.

The MFN treatment obligation of Article II:1 of the GATS applies both
to de jure and to de facto discrimination. This was the ruling of the
Appellate Body in EC — Bananas Ill. The Appellate Body disagreed in
this case with the European Communities, which had argued that if the
negotiators of the GATS wanted Article II:1 to cover also de facto
discrimination, it would have explicitly said so.”® The Appellate Body
ruled, however:

The obligation imposed by Article II is unqualified. The ordinary meaning of this
provision does not exclude de facto discrimination. Moreover, if Article II was
not applicable to de facto discrimination, it would not be difficult -- and, indeed,
it would be a good deal easier in the case of trade in services, than in the case of
trade in goods -- to devise discriminatory measures aimed at circumventing the
basic purpose of that Article.”’

In EC - Bananas Ill, various rules for the allocation of import licenses
for bananas were at issue. According to the complainants, these rules,
which on their face were origin neutral, discriminated against distributors
of Latin American and non-traditional ACP bananas in favour of
distributors of EC and traditional ACP bananas.

4.3.2. Consistency with Article 11:1 of the GATS

As is the case with Article 1:1 of the GATT 1994, Article 1I:1 of the
GATS sets out a three-tier test of consistency. There are three questions
which need to be answered to determine whether or not a measure
violates the MFN treatment obligation of Article II:1. These three
questions are whether:
e the measure is a measure covered by the GATS;
e the services or service suppliers concerned are ‘like’ services or
service suppliers; and
e less favourable treatment is accorded to the services or service
suppliers of a Member.

4.3.2.1*Measures covered by this Agreement’
Article I:1 of the GATS states:

This Agreement applies to measures by Members affecting trade in services.

For a measure to be covered by the GATS, that measure must thus be:
e ameasure by a Member; and,
e a measure affecting trade in services.

The European Communities noted that unlike Article II:1, Article XVII of the GATS on the
national treatment obligation states explicitly that it applies both to de jure and de facto
discrimination .

2 Appellate Body Report, EC — Bananas Il1, para. 233.
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A ‘measure by a Member’ is a very broad concept. As stated in Article
I:3(a) of the GATS, a ‘measure by a Member’ is not limited to measures
taken by the central government or central government authorities.
Measures taken by regional or local governments and authorities are also
‘a measure by a Member’ within the meaning of Article I:1 of the GATS.
Measures taken by non-governmental bodies are ‘a measure by a
Member’ when these measures are taken in the exercise of powers
delegated by governments or authorities.”® A ‘measure by a Member’ can
be a law, regulation, rule, procedure, decision or administrative action,
but can also take any other form.” A ‘measure by a Member’ within the
meaning of Article I:1 can thus be a national parliamentary law as well
as municipal decrees or rules adopted by professional bodies.™

The concept of a ‘measure affecting the trade in services’ has been
clarified by the Appellate Body in Canada — Autos. The measure at issue
in that case was an import duty exemption accorded by Canada to imports
of motor vehicles by certain manufacturers. The European Communities
and Japan, the complainants, argued that this measure was inconsistent
with Article II:1 of the GATS as it accorded ‘less favourable treatment’
to certain Members’ services and service suppliers than to those of other
Members. The Panel found that the import duty exemption was indeed
inconsistent with Article II:1 of the GATS. Canada appealed this finding
of inconsistency and, in addition, as a threshold matter, appealed the
Panel’s finding that the measure at issue fell within the scope of Article
II:1 of the GATS. According to Canada the measure at issue was not a
measure ‘affecting trade in services’. The Appellate Body stated that two
key issues must be examined to determine whether a measure is one
‘affecting trade in services’, namely:
e whether there is ‘trade in services’ in the sense of Article I:2;
and,
e whether the measure in issue ‘affects’ such trade in services
within the meaning of Article I:1.>!

Article I:3(a) of the GATS. It follows that measures of private persons, companies or
organisations, which do not exercise any delegated governmental powers, will not be
considered to be a ‘measure by a Member’.

¥ Article XXVIII(a) of the GATS.

Note that pursuant to Article 1:3(a) of the GATS, Members have the obligation to take all
reasonable measures to ensure that ‘sub-national’ levels of government and non-
governmental bodies with delegated governmental powers comply with the obligations
under the GATS.

See Appellate Body Report, Canada — Autos, para. 155. Note that the Appellate Body
eventually reversed the Panel’s conclusion that the import duty exemption was inconsistent
with the requirements of Article II:1 of the GATS. However, it did so, not because it came
to the conclusion that Canada acted consistently with its MFN treatment obligation, but
because the Panel failed to substantiate its conclusion that the import duty exemption was
inconsistent with Article II:1 of the GATS. See Appellate Body Report, Canada — Autos,
paras. 182 and 184.
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With respect to the question of whether there is ‘trade in services’, note
that the GATS does not define what a service is. Article 1:3(b) of the
GATS, however, states that the term ‘services’ includes:

any service in any sector except services supplied in the exercise of
governmental authority; ...

‘Services supplied in the exercise of governmental authority’ are defined
as any service which is supplied neither on a commercial basis nor in
competition with one or more service suppliers.’”> Examples of such a
service may be health care, police protection, penitentiary services or
basic education. However, in a growing number of Members some of the
services that are traditionally considered to be services supplied in the
exercise of government authority, have in recent years been subject to
privatisation and may now fall within the scope of the GATS.*

While the GATS does not define ‘services’, Article 1:2 thereof defines
‘trade in services’ as ‘the supply of a service’ within one of four defined
‘modes of supply’. Article I:2 states:

For the purpose of this Agreement, trade in services is defined as the supply of a
service:
(a) from the territory of one Member into the territory of any other Member;

(b) in the territory of one Member to the service consumer of any other Member;

(c) by a service supplier of one Member, through commercial presence in the
territory of any other Member;

(d) by a service supplier of one Member, through presence of natural persons of
a Member in the territory of any other Member.

These four modes of supply of services are commonly referred to as:

e the ‘cross border’ mode of supply (for example, legal advice
given by a lawyer established in country A to a client in country
B);

e the ‘consumption abroad’ mode of supply (for example, medical
treatment given by a doctor established in country A to a patient
from country B who comes to country A for medical treatment);

e the ‘commercial presence’ mode of supply (for example,
financial services supplied in country B by a bank from country
A through a branch office established in country B)**; and,

2 Article I:3(c) of the GATS.

Note also that many measures affecting services in the air transport sector do not fall within
the scope of application of the GATS. See GATS Annex on Air Transport Services, para. 2.
Note that pursuant to Article XXVIII(d) of the GATS, ‘commercial presence’ means any
type of business or professional establishment, including through the constitution,
acquisition or maintenance of a juridical person, or the creation or maintenance of a branch
or a representative office, within the territory of a Member for the purpose of supplying a
service.
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e the ‘presence of natural persons’ mode of supply (for example,
the services supplied in country B by a computer programmer
from country A, who travels to country B to supply his
services).”

Clearly, the concept of ‘trade in services’ within the meaning of Article
I:1 is very broad.

With respect to the question of whether the measure at issue affects trade
in services within the meaning of Article I:1, the Appellate Body clarified
in EC — Bananas I11, the term ‘affecting’ as follows:

In our view, the use of the term “affecting” reflects the intent of the drafters to
give a broad reach to the GATS. The ordinary meaning of the word “affecting”
implies a measure that has “an effect on”, which indicates a broad scope of
application. This interpretation is further reinforced by the conclusions of
previous panels that the term “affecting” in the context of Article III of the

GATT is wider in scope than such terms as “regulating” or “governing”.*®

For a measure to affect trade in services, this measure is not required to
regulate or govern the trade in, i.e., the supply of, services. A measure is
covered by the GATS if it affects trade in services, even though the
measure may regulate other matters.’” A measure affects trade in services
when the measure bears ‘upon the conditions of competition in supply of

a service’.*®

Article XXVIII of the GATS gives a number of examples of ‘measures
by Members affecting trade in services’. This non-exhaustive list includes
measures in respect of:

e the purchase, payment or use of a service;

e the access to and use of - in connection with the supply of a
service - services which are required by those Members to be
offered to the public generally; and,

e the presence, including commercial presence, of persons of a
Member for the supply of a service in the territory of another
Member.

In brief, the concept of ‘measures by Members affecting trade in services’
is, in all respects, a concept with a broad meaning. Consequently, the scope
of measures covered by the GATS, i.e., the scope of measures to which the
MFN treatment obligation applies, is likewise broad.

It is estimated that cross-border supply of services and supply through commercial presence
each represent around 40 per cent of total world trade in services; consumption abroad
represents around 20 per cent. Supply through presence of natural persons is, to date,
insignificant. See WTO Secretariat, Market Access: Unfinished Business, Special Studies 6
(WTO, 2001), 105.

Appellate Body Report, EC — Bananas Ill, para. 220.

See Panel Reports, EC — Bananas Ill, para. 7.285.

¥ See ibid., para. 7.281.
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4.3.2.2. “Like services or service suppliers’

Once it has been established that the measure at issue is covered by the
GATS, the second element of the three-tier test of consistency concerning
Article II:1 comes into play, namely whether the services or service
suppliers concerned are ‘like’ services or service suppliers. It is only
between ‘like’ services or service suppliers that the MFN treatment
obligation applies and that discrimination is prohibited. Services or
service suppliers that are not ‘like’ may be treated differently.

As noted above, the term ‘services’ is not defined in the GATS but Article
I:3(c) states that ‘services’ includes ‘any service in any sector except
services supplied in the exercise of governmental authority’. The concept
of ‘service supplier’ is defined in the GATS. Article XXVIII(g) provides
that a ‘service supplier’ is ‘any person who supplies a service’, including
natural and legal persons as well as service suppliers providing their
services through forms of commercial presence, such as a branch or a
representative office. The concept of ‘like services’ and ‘like service
suppliers’ are not defined in the GATS and, to date, there is almost no
relevant case law on the meaning of these terms.*® A determination of the
‘likeness’ of services and service suppliers should clearly be based -
among other relevant factors - on:

e the characteristics of the service or the service supplier;

e the classification and description of the service in the United

Nations Central Product Classification system (the ‘CPC’); and,
e consumer habits and preferences regarding the service or the
service supplier.

Note that two service suppliers that supply a like service are not
necessarily ‘like service suppliers’. Factors such as the size of the
companies, their assets, their use of technology and the nature and extent
of their expertise must all be taken into account.

The case law on the concept of ‘like product’ used in the GATT 1994 can
serve as a useful source of inspiration but it is clear that the concepts of
‘like services’ and ‘like service suppliers’ raise much more difficult
conceptual problems than does the concept of ‘like product’.

4.3.2.3 Treatment no less favourable

The third and last element of the test of consistency with Article II:1 of the
GATS concerns the treatment accorded to ‘like services’ or ‘like service
suppliers’. Members must accord, immediately and unconditionally, to
services or service suppliers of Members ‘treatment no less favourable’ than
the treatment they accord to ‘like services’ or ‘like service suppliers’ of any

Note Panel Reports, EC — Bananas I, para. 7.322; and Panel Report, Canada — Autos, para.
10.248. In the latter case, the Panel stated that ‘to the extent that the service suppliers
concerned supply the same services, they should be considered “like” for the purposes of
this case’.
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other country. Article II of the GATS does not provide for any guidance as
to the meaning of the concept of ‘treatment no less favourable’. However, as
discussed below, Article XVII of the GATS on the national treatment
obligation, contains guidance on the meaning of the concept of ‘treatment
no less favourable’. Article XVII:3 states:

Formally identical or formally different treatment shall be considered to be less
favourable if it modifies the conditions of competition in favour of services or
service suppliers of the Member compared to the like services or service suppliers
of any other Member.

In the context of Article XVII, a measure constitutes less favourable
treatment if it modifies the conditions of competition. The Appellate Body
ruled in EC — Bananas Ill, that in interpreting Article II:1, and, in
particular, the concept of ‘treatment no less favourable’, it should not be
assumed that the guidance of Article XVII equally applies to Article II.
However, as noted above, the Appellate Body has already concluded that
the concept of ‘treatment no less favourable’ in Article II:1 and Article
XVII of the GATS should both be interpreted to include de facto, as well as
de jure, discrimination although only Article XVII states so explicitly.*

4.3.3. Exemptions from the MFN treatment obligation under
Article 11:1 of the GATS

Unlike under the GATT 1994, the GATS allows Members to schedule
exemptions from the MFN treatment obligation under Article II:1. Article
1I:2 of the GATS provides:

A Member may maintain a measure inconsistent with paragraph 1 provided that
such a measure is listed in, and meets the conditions of, the Annex on Article II
Exemptions.

Members could list measures in the Annex on Article IT Exemptions until
the date of entry into force of the WTO Agreement, i.e., 1 January 1995.*!
Around two thirds of WTO Members have listed MFN exemptions.
These exemptions concern mainly the transport (especially maritime),
communication (mostly audiovisual), financial and business services.

A Member’s notification of an exemption had to contain:
e a description of the sector or sectors in which the exemption
applies;
e a description of the measure, indicating why it is inconsistent
with Article II;

0 See Appellate Body Report, EC — Bananas I11, para. 234.

# Since 1 January 1995, a Member can only exempt a measure from the application of the
MFN obligation under Article II:1 by obtaining a waiver from the MFN obligation pursuant
to Article IX:3 of the WTO Agreement (see paragraph 2 of the Annex on Article II
Exemptions).

#  WTO Secretariat, Market Access: Unfinished Business, Special Studies 6 (WTO, 2001),
100.
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e the country or countries to which the measure applies;

o the intended duration of the exemption; and,

e the conditions creating the need for the exemption.
In principle, exemptions should not exceed a period of ten years.* In
January 2005, all exemptions under Article II:2 should have come to an
end.* In the meantime, all exemptions granted for a period of more than
five years are reviewed after five years by the Council for Trade in
Services. In such a review, the Council examines whether the conditions
that created the need for the exemption still prevail and sets a date for any
further review.” In any case, the exemption terminates on the date
provided for in the exemption.* It is important to note that the
exemption list may not identify Members that would not benefit from
MFN; the exemption list may only identify Members which would
benefit from more market access than other Members.

Note, by way of example, that the European Communities included the
following exemptions from the MFN treatment obligation in the Annex of
Article 1l Exemptions:

e with respect to audiovisual services (production and distribution
of television programmes and cinematographic works), measures
granting the benefit for any support programmes (such as Action
Plan for Advanced Television Services, MEDIA or
EURIMAGES) to audiovisual works and suppliers of such
works, meeting certain European origin criteria;

e with regard to publishing: foreign participation in Italian
companies exceeding 49 per cent of the capital and voting rights,
subject to a condition of reciprocity; or

e with regard to inland waterways transport: regulations
implementing the Mannheim Convention on Rhine Shipping.*’

The lists of measures which individual Members have included in the
Annex of Article Il Exemptions can be found on the WTO website.**

4.4. NATIONAL TREATMENT UNDER THE GATT 1994

Article III of the GATT 1994, entitled ‘National Treatment on Internal
Taxation and Regulation’, states in relevant part:

43
44

Paragraph 6 of the Annex on Article II Exemptions.

Many Members, however, have written down in their exemption list that particular
exemptions would last for more than ten years. Note that Paragraph 6 of the Annex on
Article IT Exemptions states that the exemptions should not exceed ten years; it does not
state that they shall not exceed ten years.

Paragraphs 3 and 4 of the Annex on Article II Exemptions. If the Council would conclude
that these conditions are no longer present, the Member concerned would arguably be
obliged to accord MFN treatment in respect of the measure previously exempted from this
obligation.

Paragraph 5 of the Annex on Article II Exemptions.

See European Communities and their Member States, Final List of Article Il (MFN)
Exemptions, GATS/EL/31, dated 15 April 1994.

See www.wto.org/english/tratop_e/serv_e/serv_commitments_e.htm.
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1. The [Members] recognize that internal taxes and other internal charges,
and laws, regulations and requirements affecting the internal sale, offering for
sale, purchase, transportation, distribution or use of products, and internal
quantitative regulations requiring the mixture, processing or use of products in
specified amounts or proportions, should not be applied to imported or domestic
products so as to afford protection to domestic production.*

2. The products of the territory of any [Member] imported into the territory
